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ABSTRACT 
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" FMLA Checklist"; (3) "Key Definitions"; (4) "How To Apply for FMLA Leave"; 

(5) Intermittent Leave"; (6) "Medical Certification"; (7) "Recertification"; 
(8) "Special Leave Rules for Spouses Employed by the Same Employer"; (9) 
"Benefit Entitlements While on FMLA Leave"; (10) "Paid and Unpaid Leave" ; 

(11) "Overlap between ADA and FMLA"; (12) "Interaction between FMLA Leave and 
Worker's Compensation"; (13) "Health Care Coverage"; (14) "Employer's 
Obligation To Maintain Health Benefits During Leave"; (15) "Employee Recovery 
of Premium If Employee Quits"; (16) "Effect of the Family and Medical Leave 
Act on COBRA Coverage"; (17) "Other Benefits While on Leave"; (18) 

"Return- to-Work Rights"; (19) "Specific Leave Rules for Certain Educational 
Employees"; (20) "Return- to-Work Rules for Instructional Employees on FMLA 
Leave at the End of an Academic Term"; (21) "Application of Return- to-Work 
Rules for College and University Faculty"; (22) "Special Intermittent Leave 
Rules for Instructional Employees"; (23) Key Provisions for Educational 
Employees"; (24) "Coordination of FMLA and State Law"; (25) "Enforcement of 
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are also provided: (1) "Application for Family or Medical Leave"; (2) 

"Employer Response to FMLA Request"; (3) "Medical Certification Statement"; 
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Dear AFT Members, 



For a number of years, many AFT 
locals have been frustrated in at- 
tempts to secure through the bar- 
gaining process time off for mem- 
bers with difficult family problems. 
While we have seen some success 
in establishing sick leave banks to 
share accumulated sick leave with 
fellow workers in need of extra 
time off, it has been much harder 
to secure time off for care of a loved 
one. Unless an employer approves 
a leave of absence for a specific 
situation, many AFT members 
have been forced to put their jobs 
in jeopardy by taking time-off from 
work to help a family member in 
need. 

Since collective bargaining has not 
provided the best means for help- 
ing members in need of time-off for 
f amil y care, AFT took our mem- 
bers’ concerns to Congress for legis- 
lative relief. As a result of our 
combined efforts with other unions 
and public interest organizations, 
we secured passage of the Family 
and Medical Leave Act (FMLA) on 
February 5, 1993. While President 
Bush had previously vetoed this 
legislation, it was the very first bill 
that President Clinton signed into 
law after becoming president. 

The Department of Labor's final 
regulations implementing FMLA 
took effect on April 6, 1995. I am 



pleased to report that through the 
union’s hard work, twelve weeks of 
unpaid leave is now available for 
all working Americans who need 
time off to care for their families. 
Essential to this family medical 
leave package were two other com- 
ponents: continuation of health 
insurance for those on family leave 
on the same basis as when they 
were working and the right of re- 
.employment to the worker’s same 
or equivalent position upon return 
from leave. These basic provisions 
now establish minim um leave 
standards for all our collective bar- 
gaining agreements. Of course, if 
you have greater protection in your 
agreement, FMLA will not dimin- 
ish that benefit in any way. 

This document provides a sum- 
mary description of the most im- 
portant provisions of FMLA that 
affect AFT members, including a 
section about the special terms 
that apply exclusively to K-12 in- 
structional employees. We hope 
that it will help you better under- 
stand your rights and responsibili- 
ties regarding the FMLA. Because 
this is a summary document, it 
may not contain the answer to all 
your specific questions. If that is 
the case, contact John Abraham 
(202-879-4582) or David Strom 
(202-393-7472) at AFT for assis- 
tance. 
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General Overview 



O n February 5, 1993, 
President Clinton 
signed into law the 
Family and Medical Leave 
Act (fMLA). The Act be- 
came effective on August 5, 
1993, for employers with- 
out collective bargaining 
agreements. For employ- 
ers with collective bargain- 
ing agreements, the Act 
became effective on the 
earlier of either the date 
the contract expired or 
February 5, 1994. The fi- 
nal regulations implement- 
ing the Act were developed 
and issued by the United 
States Department of La- 
bor; they became effective 
April 6, 1995. 

This law requires both public and private employers, operating in 
the United States, who employ at least 50 employees within a 75- 
mile radius to provide up to 12 weeks of unpaid leave each year for 
several specific family and medical events. FMLA permits eligible 
employees to take leave for childbirth, adoption or placement of a 
foster child with an employee within one year of the date of birth or 
placement of the child. FMLA also allows time off for the care of a 
seriously ill child, spouse, parent or the employee’s own serious ill- 
ness. FMLA obligates an employer to maintain health benefits for 
any employee on FMLA leave on the same basis as active employ- 
ees. The law requires covered employers to restore employees who 
take leave to their same or equivalent position upon their return to 
work. 

In order to qualify for FMLA leave, an employee must have been 
employed by the same employer for at least 12 months and must 
have worked at least 1,250 hours during that 12-month period. 
Consequently, an employee with one year of service who worked an 
average of 24 hours per week during the preceding 12 months is 
eligible for FMLA leave. If an employee has worked for at least 12 
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months for an FMLA-covered employer who has failed to keep track 
of service time, the employee is automatically considered qualified 
for FMLA leave. 

If the leave is for the employee’s own serious health condition or the 
serious health condition of the employee’s child, spouse or parent, 
the employer may require that the leave request be certified by a 
health care provider. The employer cam require the employee to ob- 
tain a second opinion (paid for by the employer) if the employer is 
not satisfied by the first certification report. The employer may pay 
for a third opinion if the first two differ. The employer and em- 
ployee must jointly select the third provider, and that opinion will 
be final. 

FMLA also permits employees to take leave on an intermittent or 
reduced-schedule basis. If, however, the leave is for an employee’s 
own serious health condition or the serious health condition of a 
family member, an employer has the right to temporarily transfer 
the employee to an alternative position, provided two conditions are 
met. First, the alternative position must offer the transferring 
employee equivalent pay and benefits to the position that was held 
prior to the FMLA leave request. Second, it must accommodate 
regularly recurring periods of leave better than the customary po- 
sition of the employee. 

FMLA contains special provisions for “instructional employees” of 
“local educational agencies” and private elementary or secondary 
schools. The extent of the leave is determined by the point in the 
semester the teacher requests leave or whether a teacher’s inter- 
mittent leave will constitute more than 20 percent of the work 
week. These special provisions do not apply to colleges and 
universities, trade schools, preschools or other types of edu- 
cational institutions. 
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Summary Provisions of FMLA 



• FMLA provides up to 12 weeks of unpaid leave 
during any 12-month period for childbirth, adop- 
tion or foster child placement, or for the serious 
health condition of a spouse, parent, child or eligi- 
ble employee. 

• The employer must continue the employee’s health 
benefits during the period of leave under the same 
conditions that exist for active employees. 

• Upon the expiration of the leave, the employee is 
entitled to be restored to the same position held be- 
fore the leave was taken or to an equivalent posi- 
tion with the same pay, benefits and working con- 
ditions. 

• In order to be eligible for FMLA leave, an employee 
must work for an employer who employs 50 or more 
employees, be employed by the same employer for 
at least 12 months and have worked at least 1,250 
hours (about 24 hours per week) over the 12 
months prior to the leave. 

• Special leave rules apply for teachers and other in- 
structional employees in elementary and secondary 
schools. These special rules do not apply to 
colleges and universities, trade schools, pre- 
schools, or other types of educational institu- 
tions. 

• Employees who work for U.S. firms outside the 
United States are not eligible for FMLA leave and 
are not counted for purposes of determining em- 
ployer coverage. 
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Checklist to Determine if FMLA Applies to 
a Medical or Family Leave Request 



The F ami ly and Medical Leave Act provides minim um federal 
standards governing medical and family leave. It is possible that 
your state law or collective bargaining agreement provides lower 
eligibility standards or greater benefits than FMLA. If that is the 
case, an eligible worker is entitled to use the best of the three stan- 
dards. 

The following threshold questions are provided to help readers de- 
termine whether FMLA, state law or your collective bargaining 
agreement applies to the specific leave request under consideration. 

1. Is the employer covered (i.e., does he/she employ 50 or more 
employees within a 75-mile radius)? 

2. Is the employee covered (i.e., has the employee worked at least 
1,250 hours for the same employer in the past year)? 

3. Does state law provide lower requirements (i.e., fewer than 50 
employees, less than 75 miles, less than 1,250 hours)? 

4. Does the collective bargaining agreement provide lower re- 
quirements than FMLA or state law? 

5. If the FMLA, state law or your collective bargaining agreement 
provides coverage, then what benefits are applicable for leave? 

If the FMLA is the governing law, then refer to the applicable sec- 
tions of this document for benefit entitlement and individual re- 
sponsibilities. 
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Key Definitions 

I n order to fully understand the scope of FMLA coverage, it is 
important to know the definitions of several key terms used in 
the regulations. These definitions identify which family mem- 
bers are covered by the law and the types of medical conditions that 
qualify for leave. These important de fini tions are presented in the 
following section, as a preface to the rules surrounding the appli- 
cation for FMLA leave. 

FMLA broadly defines the terms “son or daughter” and “parent” 
to recognize that many children do not live with both biological 
parents and that many stepparents and grandparents accept the 
responsibility for child rearing. Therefore, a son or daughter can be 
a biological, adopted or foster child, stepchild, or a child of a person 
standing in loco parentis. The son or daughter must be under age 
18, unless he or she is incapable of self-support due to a mental or 
physical disability. “Parent” is defined as the biological parent of 
an employee or an individual who stood in loco parentis to an em- 
ployee when the employee was a child. The definition of parent 
does not include parents-in-law, and an employee may not 
take FMLA leave to care for a seriously ill parent-in-law. 

“Spouse” means a husband or wife as defined or recognized under 
state law for purposes of marriage in the state where the employee 
lives, including common law marriage in the states where it is rec- 
ognized. An employer is not required to grant leave to care for an 
unmarried domestic partner, unless the laws of the state where the 
employee lives require such leave. 

FMLA broadly defines the term “serious medical condition” to 
include a variety of physical and mental conditions. It generally 
involves a period of incapacity that requires absence from work, 
school or other normal daily activities of more than three calendar 
days and involves continuing treatment by a health care provider. 
The absence can be associated with an inpatient hospital stay or 
may be due to continuing treatment for a chronic or long-term 
health condition that is incurable or for prenatal care. Examples of 
this definition include, but are not limi ted to: heart attacks or 
heart conditions requiring surgery, back conditions requiring sur- 
gery or extensive therapy, severe arthritis, severe nervous disor- 
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ders, pregnancy, severe morning sickness, miscarriages, a parent or 
spouse suffering from Alzheimer’s disease or clinical depression. 

A “health care provider” generally includes any person that a 
group’s health plan will accept certification of the existence of a se- 
rious health condition to substantiate a cl aim for benefits. The 
definition is very broad and includes, but is not limited to: doctors 
of medicine or osteopathy, podiatrists, dentists, clinical psycholo- 
gists, nurse practitioners, nurse-midwives and Christian Science 
practitioners. 



How To Apply for 
FMLA Leave 




I 



f an employee’s family 
or medical leave is 
.foreseeable (e.g., 
childbirth, adoption, 
placement in foster care or 
planned medical treat- 
ment), the employee must 
provide the employer with 
at least 30 days’ notice. 
The notice should be pro- 
vided to the same person 
the employee typically con- 
tacts to request other types 
of leave, usually the em- 
ployee’s supervisor. If an 
employer’s customary 
practice requires written 
notice for any type of leave, 
the employee must abide 
by that practice when re- 
questing FMLA leave. If the employer does not require written no- 
tice for leave requests, no specific form of notice is required. How- 
ever, an employee must at least provide verbal notice sufficient to 
make the supervisor aware that the employee needs FMLA leave. 
Nonetheless, it is not necessary that the employee expressly state 
that he or she is requesting FMLA leave. Instead, the employee 
could identify the need for the leave (i.e., birth of a child, adoption, 
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etc.)- As a practical matter, it is probably better to make the FMLA 
leave request in written form. A sample FMLA leave request form 
is presented in Attachment I. A sample employer response form 
prepared by the U.S. Department of Labor appears in Attachment 
II. These forms may be modified to meet local practices. 

In the event that the need for FMLA leave is unforeseeable (e.g., 
premature childbirth, unanticipated early adoption, or a medical 
emergency), an employee only has to provide the employer with 
such notice “as soon as practical” under the facts and circumstances 
of the specific case. The phrase “as soon as practical” means at 
least verbal communication to the employer within one or two busi- 
ness days of when the need for leave becomes known to the em- 
ployee. The employee may provide notice either in person or by 
telephone, fax or other electronic medium. Notice may also be 
given by a member of the employee’s famil y, or other responsible 
person, if the employee is unable to personally provide notice. 



cording to the FMLA, "intermittent leave" is leave taken in 
separate blocks of time for one illness or injury. An example would 
be leave taken for several days at a time over a period of 6 months 
for chemotherapy. A change in an employee's schedule over a pe- 
riod of time constitutes a "reduced leave schedule." An employee 
who chooses to work part time for an extended period after an ill- 
ness is on a reduced leave schedule. 

Leave may be taken intermittently or on a reduced leave schedule 
when medically necessary. If an employee requires treatment, 
planned or unplanned, for a serious health condition, intermittent 
leave may be taken. Intermittent leave may also be taken if the 
employee is not able to work because of a chronic serious health 
condition even if no treatment is received. It should be noted that 
an employee is also permitted to take intermittent leave for the 
care or comfort of a spouse, parent or child with a serious health 
condition. 



Intermittent Leave 




nder certain conditions, an employee may opt to take in- 
termittent leave or to work a reduced leave schedule. Ac- 



Intermittent or reduced schedule leave may be taken after the birth 
of a child or placement of an adopted child only with the permission 
of the employer. However, the employer's agreement is not re- 
quired if the mother has a serious health condition in connection 
with childbirth or if the newborn child has a serious health condi- 
tion. An expectant mother may also take leave prior to the birth of 
the child for prenatal care or for her own condition without the 
permission of the employer because it is considered a serious health 
condition. 

An employer has the right to transfer an employee who needs in- 
termittent leave or a reduced leave schedule to a temporary or al- 
ternative position for the period of the leave. The alternative posi- 
tion must have pay and benefits, but not necessarily duties, 
equivalent to the employee's regular position. If the employee is 
on a reduced leave schedule and therefore deemed a part- 
time employee, the employer does not have the right to 
eliminate benefits that would not generally be provided for 
part-time employees. However, an employer may prorate 
benefits that are generally based on hours worked (vacation 
leave or sick leave). In all cases, transfer of an employee to an 
alternative position may require compliance with any collective 
bargai nin g agreements, state laws or pertinent federal laws. The 
application of the intermittent leave rule is illustrated by the fol- 
lowing example. 

An employee works full time (8 hours per day; 5 days per week) for 
an employer who provides health care coverage for full-time em- 
ployees but not for part-time employees. Additionally, the em- 
ployer's policy regarding sick leave accumulation is that an em- 
ployee accumulates one day of sick leave for every month (4 weeks 
at 40 hours per week) of service. Part-time employees must work 
for two months (8 weeks at 20 hours per week) to receive one day of 
sick leave. The full-time employee requests a reduced leave 
schedule of four hours per day for 8 weeks. In this case, the em- 
ployer may not eliminate health care coverage even though the 
employee is a part-time employee for two months. However, the 
employee will only accumulate one day of sick leave for the two 
months that he works part time. 

An employee is not required to take more leave time than neces- 
sary. An employee who has been transferred to a part-time position 
for purposes of intermittent leave must be reinstated to his old job 
once the need for leave no longer exists. 



Only the amount of leave actually taken is counted in determining 
how much FMLA leave was used during intermittent or reduced 
leave schedule. For example, if an employee who normally works 
five days a week takes off one day, he has used 1/5 of a week of 
FMLA leave. Likewise, an employee who normally works 8-hour 
days who works a reduced leave schedule of 4-hour days, uses 1/2 a 
week of FMLA leave each week. For part-time employees the time 
on leave is determined on a proportional basis by comparing the 
employee's usual schedule with the new reduced leave schedule. 

For example, if a part-time employee who generally works 30 hours 
pei* week works a reduced leave schedule of 20 hours per week, only 
the 10 hours of leave are counted. In this case, the employee would 
use 1/3 of a week of FMLA leave each week on the reduced sched- 
ule. 



Medical Certification 
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[he regulations pro- 
vide that an em- 
ployer may require 
medical certification from a 
health care provider for 
leave based on the em- 
ployee’s own serious health 
condition or the serious 
health condition of a 
spouse, child or parent. 
Medical certification by a 
health care provider must 
include four basic pieces of 
information: 1) the diag- 
nosis of the medical condi- 
tion; 2) the date the condi- 
tion began and the health 
care provider’s judgment 
as to the probable duration 
of the condition; 3) the pre- 
scribed treatment protocol 
(e.g., the frequency and duration of treatment); and 4) whether in- 
patient hospitalization is required. The Department of Labor has 
developed a sample Medical Certification Form that locals may 
choose to incorporate into their contracts. The sample form is 
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located in Attachment III. This form may be modified to fit local 
practices. The employer must allow the employee at least 15 calen- 
dar days following the request of certification for the response. The 
employee must pay for the cost of the initial medical certifi- 
cation. 

If an employer doubts the accuracy of an employee’s original medi- 
cal certification, it may require the employee to obtain a second 
opinion from another health care provider of its choice. The health 
care provider cannot be a regular employee of the employer. Also, 
the health care provider cannot be a contract employee of the em- 
ployer, unless the employer is located in a rural area with only one 
or two doctors. The employer must pay for the requested second 
opinion. 

If there is a disagreement between the first and second opinion, the 
employer may request a third opinion, which must be jointly ap- 
proved by the employer and the employee. The third opinion, 
which the employer must also pay for, will be final and binding on 
both parties. The employer and employee must each act in good 
faith to reach agreement on the third provider. 

If an employee requests leave for his or her own serious health 
condition, in addition to the above-mentioned four elements, the 
certification must provide a statement that the employee is unable 
to perform the essential functions of their job. The employer is re- 
sponsible for defining the essential functions of every job. This can 
be accomplished by a written job description or through collective 
bargaining. If an employee requests leave for the serious health 
condition of a family member, the medical certification must in- 
clude a statement that the famil y member needs assistance of a 
physical or psychological nature or that leave is needed to make ar- 
rangements for care by a nursing home, home care nurse or aide. 

If an employee takes leave on an intermittent or reduced leave 
schedule, medical certification must include: 1) a statement from a 
health care provider that the leave is medically necessary and 
2) the expected duration and schedule of the requested leave. 
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Recertification 



T here are two types of recertification processes addressed in 
the final regulations. One type of recertification provides 
that an employer may request recertification of a “serious 
health condition” at any reasonable interval of time, but not more 
often than every 30 days. However, there are four exceptions to the 
30-day rule where the employer has the right to request recertifi- 
cation: 

1) the employee requests a leave extension; 

2) the circumstances surrounding the original certification have 
changed significantly; 

3) the employer receives information that casts doubt on the origi- 
nal certification; or 

4) the employee cannot return to work due to the continuation, re- 
currence, or onset of a serious health condition that prevents the 
employer from recovering its share of the health care premium 
during the FMLA leave. 

As a condition of the restoration of employment, an employer is also 
permitted to require all employees who take leave for their own se- 
rious health conditions to obtain certification from a health care 
provider that they are able to return to work. The uniform policy 
must be based on the nature of the illness or duration of the ab- 
sence. Certification of the employee’s fitness to return to work may 
only deal with the illness that caused the need for leave. 

At the start of FMLA or shortly thereafter, the employer must no- 
tify the leave-requesting employee that the employee must obtain a 
“fitness-for-duty” certification before he or she can return to work. 
An employer may not require a second “fitness-for-duty” certifica- 
tion. If the employee does not submit the required “fitness-for- 
duty” certification, the employer may deny the employee a return to 
his or her position. 

If the employer does not require a “fitness-for-duty” certification, 
the employee should still notify the employer in writing of his or 
her intent to return to work. A sample retum-to-work form is il- 
lustrated in Attachment IV. Negotiators may want to incorporate a 
similar form in their contracts. 
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Special Leave Rules for 
Spouses Employed by Same 
Employer 

F MLA has a special 
provision designed to 
remove an employer’s 
incentive to refuse to hire 
married couples. Where 
both spouses are employed 
by the same employer, the 
total amount of leave may 
be limited to 12 weeks 
maximum that both 
spouses can take for three 
FMLA-approved reasons: 

1) childbirth, 2) adoption of 
a son or a daughter, or 
3) to care for a sick parent. 
For example, a married 
couple, working for the 
same employer, may decide 
to take leave to care for a 
newborn child. Both par- 
ents may take off six weeks for a total of twelve weeks. Alterna- 
tively, one parent may take off four weeks and the other parent 
may take off eight weeks. However, both parents may not take off 
12 weeks each (for a total of 24 weeks) for any of the reasons cited 
above. 

If the requested leave is for another approved condition (e.g., hus- 
band’s or wife’s own serious health condition), the cumulative leave 
limitation does not apply. For example, if an employee elects to 
take off 12 weeks for his own serious health condition, his spouse 
may take off 12 weeks of leave to care for him. Als o, if the couple’s 
child was diagnosed with a serious health condition, each parent 
could take 12 weeks of leave to care for the child. 
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If both husband and wife use a portion of their 12 weeks of leave 
for either birth or adoption, each would be entitled to the remainder 
of the 12 weeks for another purpose. For example, a married cou- 
ple each take six weeks of leave for the birth of their child. Each 
parent could later use their remaining six weeks for their own per- 
sonal illness or to care for a sick child. 



Benefit Entitlements while 
on FMLA Leave 




I 



f FMLA only provided 
a worker 12 weeks of 
■unpaid leave for 
childbirth, adoption or a 
serious family illness, most 
workers could not afford to 
take the loss in wages due 
to family and medical 
needs. Therefore, in addi- 
tion to the 12 weeks of un- 
paid leave, FMLA provides 
other important benefits to 
workers on leave. First, it 
permits workers to substi- 
tute accrued paid leave for 
unpaid leave, so workers 
can maintain their living 
standards. Second, FMLA 
provides that health in- 
surance coverage for a 
worker on leave must be 
maintained, and other accrued benefits must be protected while on 
leave. Third, FMLA leave takers are entitled to return to their 
same or equivalent job at the end of their leave. A description of 
these important benefits follows. 
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Paid and Unpaid Leave 

F MLA provides for 12 weeks of unpaid leave. However, if an 
employee has accrued paid vacation, personal leave, or family 
leave, he or she may elect to substitute the paid leave for un- 
paid leave if it is for: 1) the birth and care of a child, 2) the place- 
ment of a child with an employee for adoption or foster care and to 
care for the child or 3) to care for a seriously ill spouse, child or 
parent. An employer cannot override an employee’s election to sub- 
stitute appropriate paid leave for unpaid FMLA leave nor place any 
other limits on its use. For example, the employer cannot require 
the employee to take leave a full day at a time or a week at a time. 

The term “family leave” refers to paid leave provided by the em- 
ployer covering particular circumstances for which the employee is 
seeking FMLA leave. Based on this legislative history, the em- 
ployee may only request and receive paid f amil y leave if the specific 
reason for the leave is covered by the employer’s famil y leave plan. 
For example, if an employer provides paid leave for childbirth but 
not for adoption, the employee is not entitled to substitute paid 
childbirth leave for unpaid adoption leave. 

If leave is taken for the serious health condition of an immediate 
family member, or for the employee’s own serious health condition, 
the employee may elect to substitute any accrued paid vacation, 
personal leave, or medical or sick leave for unpaid FMLA leave. 
Again, however, the employer is not required to substitute paid sick 
leave or paid medical leave for any situation where it would not be 
normally provided. For example, if an employer’s sick leave plan 
does not provide paid time off for care of a sick parent, an employee 
is not entitled to substitute paid sick leave for this purpose. 

If an employee does not elect to substitute paid leave for unpaid 
leave, the employer retains the right to require the substitu- 
tion. The regulations state that an employee must accept an em- 
ployer’s decision to require the substitution of paid for unpaid 
leave, even when an employee would desire a different outcome. 

The only way that the employer’s control over the decision to sub- 
stitute paid leave for FMLA leave can be moderated is through ex- 
isting state law or collective bargaining. 
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The substitution provision generally prohibits the “pyramiding” of 
unpaid leave on top of paid leave. For example, if an employee had 
accrued four weeks of paid sick leave at the time of an FMLA leave 
event, he or she might want to pyramid the four weeks of paid leave 
on top of the 12 weeks of unpaid leave for a total of 16 weeks off the 
job. With the policy of substitution established in the Act, the em- 
ployee may use the four weeks of paid leave as part of the 12 weeks 
of leave, or be required to do so by the employer. Once the four 
weeks have been exhausted, the employer must still provide eight 
weeks of unpaid leave for a total of 12 weeks. 



Overlap Between ADA 
and FMLA 

W hile the ADA and FMLA have important distinctions with 
regard to coverage-i.e., which employers and employees 
are included-in the area of medical leave there is the pos- 
sibility for substantial overlap. This overlap does not extend to 
time off to take care of a family member for the ADA, unlike the 
FMLA, does not provide for family leave when a son, daughter, 
spouse or parent is seriously ill. 

In the area of medical leave the ADA covers job applicants with 
“disabilities” whereas the FMLA protects qualified employees with 
“serious health conditions.” Therefore, with regard to short-term 
medical conditions, such as a broken leg, it is possible that an em- 
ployee would be covered under the FMLA but not the ADA. 

However, in some circumstances, an employee could be covered by 
both laws. For example, an employee could take 12 weeks of FMLA 
leave due to a heart attack. Then, as a result of the heart attack, 
the employee’s doctors could determine that, due to a weakened 
heart, a light or reduced work schedule is required for the em- 
ployee. At such point the employee would be able to show that he 
suffers from a disability under the ADA and the employer would 
then have to provide this accommodation unless to do so would con- 
stitute an undue hardship. Similarly, it is possible that an em- 
ployee with an ADA-recognized disability would be able to take 
more than 12 weeks leave provided that such leave did not consti- 
tute an undue hardship on the employer. 



The rights of an employee upon return to work also may differ be- 
tween the ADA and FMLA. Under the ADA an employee is entitled 
to the position he or she held prior to the leave, provided the em- 
ployee is qu alifi ed for the position. If the position is no longer open 
because to leave it vacant for the period of the leave would result in 
an undue hardship for the employer, or if the employee cannot per- 
form the job with reasonable accommodation, the employer must 
consider reassigning the employee. Under the FMLA, by contrast, 
an employer is required to place an employee returning from a 12- 
week leave in the position previously held or in an “equivalent po- 
sition” with equivalent pay and benefits. Pursuant to FMLA, an 
employer can thus transfer an employee to an equivalent position 
without proving undue hardship. Thus, the ADA may provide 
greater reinstatement rights to qualified employees than FMLA. 
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Interaction Between FMLA 
Leave and Worker’s 
Compensation 

A n employee who incurs a work-related injury or illness has 
the option of electing FMLA paid leave from the employer or 
Worker’s Compensation benefits. An employee cannot re- 
ceive both. Therefore, where a work-related injury or illness causes 
a “serious health condition” that makes the employee unable to per- 
form his or her job, and the employee elects to receive Worker’s 
Compensation benefits, the employer cannot require the employee 
to substitute any paid vacation or other paid leave during the ab- 
sence that is covered by Worker Compensation fund payments. 
However, absence from work due to a Worker’s Compensa- 
tion event can count against the employee’s FMLA leave en- 
titlement if the illness or injury meets the FMLA definition 
of a “serious health condition.” 

An employer is precluded from requiring an employee to return to 
work prematurely in a “light-duty” assignment, if the employee re- 
mains unable to perform any one or more of the “essential func- 
tions” of the original position, provided the employee has not ex- 
hausted his or her 12 weeks of leave entitlement within the 12- 
month period. However, FMLA does not prevent the stoppage of 
Worker’s Compensation payments where an employee refuses to 
accept a medically approved “light-duty” assignment. In such an 
instance, the employee may continue on FMLA leave, and elect to 
substitute appropriate paid leave, or continue on unpaid leave until 
the 12 weeks of FMLA leave have been used. 
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Health Care Coverage 

F MLA provides that 
during the leave 
period, an employer 
must maintain coverage 
under its group health 
plan at the same level 
and conditions that cov- 
erage is provided for ac- 
tive employees. A group 
health plan includes both 
insured and self-insured 
plans contributed by an 
employer to provide 
health care to employees. 
If an employer requires a 
$75 per month employee 
contribution toward the 
group health premium, 
the FMLA leave recipient 
must pay the $75 pre- 
mium contribution while 
on leave. The employer must continue to pay its portion of the 
premium and continue the health insurance coverage for the em- 
ployee during the entire leave. 

The regulations explain that if a leave employee is substituting 
paid leave for unpaid leave, his or her share of any required pre- 
mium be paid through payroll deduction. If the leave is unpaid, the 
employer may ask the employee to pay his or her premium share at 
the same time as it would be if made by payroll deduction. Alter- 
natively, payment could be made on the same schedule as pay- 
ments are made under COBRA. The employer must give the em- 
ployee advanced written notice of the terms for payment of the 
employee’s premium share during the leave and may not apply 
more stringent requirements to an FMLA leave employee than re- 
quired of employees on other forms of unpaid leave. 

An employer does not have to provide health benefits to an em- 
ployee on FMLA leave if the employer does not provide such bene- 
fits to active employees. However, if an employer establishes a 
group health plan during an employee’s leave, the employee is 




entitled to health benefits on the same basis and on the same date 
that other active employees are entitled to coverage. Also, if an 
employer changes health plans while an employee is on FMLA 
leave, the employee is entitled to the changed benefits to the same 
extent as other active employees. An employee on FMLA leave 
must be given notice of any opportunity to change plans or benefits. 



Employer’s Obligation To 
Maintain Health Benefits 
During Leave 

T he employer’s obligation to maintain health insurance cover- 
age ceases if an employee’s premium payment is more than 
30 days late. In order to drop group health plan coverage for 
an employee whose premium payment is late, the employer must 
provide written notice to the employee that the payment has not 
been received 15 days before coverage will cease. Even if the em- 
ployee stops paying his or her premium share during the FMLA 
leave, the employee is entitled to be restored to full coverage im- 
mediately upon returning to work. Therefore, the employee cannot 
be subject to any waiting period, physical examination or exclusion 
for pre-existing conditions. 
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Employer Recovery of 
Premium if Employee 
Quits 

A n employer may recover the premiums it paid for maintain- 
ing employee health coverage for an employee on unpaid 
leave if the employee does not return to work after the leave 
has expired. This recapture feature does not apply to any employee 
who cannot return to work because of the continuation of his or her 
serious health condition or that of an immediate family member. It 
also does not apply where other circumstances beyond the em- 
ployee’s control prevent them from returning to work. For example, 
if a newborn has a serious health condition, a parent’s decision not 
to return to work is considered beyond his or her control. On the 
other hand, a mother’s or father’s decision not to return to work to 
stay home with a healthy newborn would not be considered circum- 
stances beyond the employee’s control. The employee must re- 
turn to work for at least 30 days to be considered “returned 
to work.” 

When an employee fails to return to work for any other reason, the 
health premiums paid by the employer are a debt owed by the non- 
returning employee to the employer. The employer may recover its 
share of premiums through deductions from any amount owed to 
the employee (e.g., unpaid wages, vacation pay, etc.). 
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Effect of the F amily and 
Medical Leave Act on 
COBRA Coverage 



*T | nder the Consohdated Omnibus Budget Reconciliation Act 
I I of 1985 (COBRA), every employer with 20 or more employ- 
ees who sponsors a group health plan must offer any em- 
ployee who terminates their employment the opportunity to con- 
tinue their health insurance coverage under the plan. Affected 
employees may continue on the employer’s health plan for a maxi- 
mum of 18 months, provided the employee pays the entire health 
care premium plus up to an additional 2 percent administrative fee. 
Since FMLA provides continuation of health insurance coverage for 
up to 12 weeks of unpaid leave each year, it is important to note 
how these two laws relate to one another. 



The taking of leave under FMLA is not considered termination of 
employment under COBRA. However, if an employee on FMLA 
leave chooses to terminate his or her employment and not return to 
work, he or she would trigger COBRA coverage. Therefore, COBRA 
coverage can be pyramided on top of FMLA coverage. The following 
example will illustrate this point. An employee covered by the state 
of Connecticut's health plan on April 2, 1995, elects to take 12 
weeks of FMLA leave starting on April 3, 1995, and ending on 
June 23, 1995. If, at the end of the leave (June 23), the employee 
elects not to return to work with their employer, they qualify for 18 
months of COBRA coverage starting on June 23, 1995. 

COBRA coverage is always available to a covered employee on the 
day that FMLA health insurance coverage is lost. This notion can 
be depicted by the following example. An employee takes 12 weeks 
of FMLA leave starting on March 8, 1995. After only six weeks on 
leave (April 12), the employee informs the employer that he or she 
will not be returning to work. The employee’s FMLA coverage 
ceases on April 12, and he or she qualifies for 18 months of COBRA 
coverage beginning on that date. 
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Other Benefits while on Leave 

D uring the period of the FMLA leave, other employee bene- 
fits such as life insurance, disability insurance and pension 
accumulation may be suspended by the employer. There- 
fore, if an employee on an unpaid leave dies during the leave, and 
the employer suspended life insurance coverage, the employee’s es- 
tate is not entitled to any life insurance benefit. However, since an 
employee who returns from FMLA leave is entitled to full restora- 
tion of all benefits enjoyed before the leave without any requali- 
fication or waiting period, the employer may elect to pay the full 
premium for these non-health benefits in order to avoid a lapse in 
coverage. If the employer pays the full premium for such non- 
health benefits during the leave, the employee is covered for the 
various events described in the benefit plans. The employer has 
the right to recover the employee’s share of any non-health pre- 
mium costs when the employee returns to work. If the employee 
fails to return to work for any reason, the employer may also re- 
cover only the employee’s share of any non-health premium paid 
by the employer. 

Unpaid FMLA leave does not constitute service credit, except for 
purposes of break-in-service rules, because the taking of FMLA 
leave cannot result in the loss of any accrued benefit earned prior 
to the commencement of the leave. However, paid leave is counted 
as service credit for vesting and benefit accrual. Moreover, if the 
employer has established (or union and employer have negotiated) 
a special maternity or paternity leave plan that provides pension 
credit during periods of unpaid leave, the more generous provision 
will apply. 
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Return-to-Work Rights 

F MLA requires that any employee on a covered family or 
medical leave be restored to their original position or an 
equivalent position with equivalent wages, benefits and 
working conditions upon the employee’s return from leave. The 
term “equivalent position” is one that is virtually identical to the 
position the employee held prior to the leave in terms of pay, bene- 
fits and working conditions, including perquisites and status. This 
definition parallels Title VTI’s general prohibition against job dis- 
crimination with respect to pay, working conditions and benefits. 
Therefore, an employer is prohibited from permanently replacing 
an employee who takes FMLA leave or to restructure a position 
then refuse to reinstate the returning employee on the grounds that 
no job exists. Neither can an employer consider reinstating an 
employee to a worksite that involves a significant increase in either 
travel time or distance. 

An employee on FMLA leave may decide to return to work before 
the end of the planned leave. In that event, the employee is re- 
quired to provide the employer with at least two business days’ ad- 
vance notice of the intent to return to work. The employer is also 
entitled to obtain periodic status reports from the employee to de- 
termine when the employee anticipates returning to work. 
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Specific Leave Rules for 
Certain Educational 
Employees 

T here are special 
leave rules in the 
law for certain 
“instructional employees” 
of local education agen- 
cies and private elemen- 
tary and secondary 
schools. These special 
rules do not apply to 
colleges, universities, 
trade schools or pre- 
schools. 

Employees of local edu- 
cation agencies must 
meet the same eligibility 
criteria as other employ- 
ees in order to qualify for 
coverage. This means 
that educational employ- 
ees must have been em- 
ployed for at least 12 months and completed a minimum 0 f 1,250 
hours of work (about 24 hours per week) prior to the leave. The 
employee must also work for an employer who employs at least 50 
employees within a 75-mile radius to be eligible for FMLA leave. 
For example, an employee of an elementary school with 30 employ- 
ees would be eligible for FMLA leave, if all other elementary or sec- 
ondary schools under the jurisdiction of the same school board em- 
ployed 20 or more employees within 75 miles. However, an 
employee of a rural school with 30 employees would not be eligible 
for FMLA leave, where there are no other schools under the juris- 
diction of that school board. 
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In determining whether a particular employee meets the 1,250- 
hour requirement, the FMLA regulations apply the principles es- 
tablished under the Fair Labor Standards Act (FLSA). FLSA di- 
vides employees into two categories: exempt and nonexempt, and 
different principles apply to each category. 



Exempt Employees 

«T7* xempt employees,” including full-time teachers, are 
M . designated as professional employees under FLSA. As 
* such, full-time teachers are presumed to meet the 1,250- 
hour requirement and if necessary, can count time spent at home 
reviewing homework and tests to reach the 1,2 50 -hour threshold. 
This means that a full-time teacher who is required to teach only 
six hours a day for 180 days (1,080 hours) would still be eligible for 
FMLA leave if he or she spent at least one hour a day on school- 
related work outside the classroom. With regard to exempt em- 
ployees, the employer has the burden of proof to clearly demon - 
• strate that such an employee did not work 1,250 hours during the 
previous 12 months in order to claim that the employee is not eli- 
gible for FMLA leave. 

Although the FMLA regulations only cite full-time teachers as the 
only professional educational employees entitled to this presump- 
tion, the Department of Labor (DOL) has determined that certain 
other categories of educational employees are to be treated as pro- 
fessional employees and automatically deemed to meet the 1,250- 
hour standard. These categories include: guidance counselors, 
school psychologists, school registered nurses (as opposed to 
school nurses who are not registered) and certified public account- 
ants. Higher education faculty are also presumed to meet 
the 1,250-hour threshold, even though they are not specifi- 
cally cited in the FMLA regulations. 
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Nonexempt Employees 

M aintenance workers, bus drivers, cafeteria workers, secre- 
tarial support, day care workers, non-RN school nurses, 
and security personnel have been designated as nonex- 
empt workers by the DOL. Their eligibility for FMLA leave de- 
pends on how many hours they are compensated or entitled to be 
compensated under FMLA. For example, a food service worker who 
works seven hours a day for 180 days during a 12-month period 
(1,260 hours) will be eligible for FMLA leave. However, a food 
service worker who works six and a half hours a day for 180 days 
(1,170 hours) will not be eligible. 



Instructional Employees 

T he special rules affect the taking of leave near the end of a 
semester or intermittent leave or leave on a reduced sched- 
ule by “instructional employees.” Instructional employees 
are those whose principal function is to teach and instruct students 
in a class or individual setting. This definition includes teachers, 
athletic coaches, driving instructors and special education aides, 
such as signers for the hearing impaired. The special rules do not 
apply to school board employees who do not have as their primp 
function teaching or instructing students. Therefore, teacher assis- 
tants and teacher aides are not covered by these special rules, nor 
do they apply to auxiliary personnel like counselors, psychologists 
or curriculum specialists. School-related personnel, such as secre- 
taries, bus drivers and cafeteria workers are also excluded from 
these special rules. 
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Return-to-Work Rules for 
Instructional Employees on 
FMLA Leave at the End 
of an Academic Term 

M ost employees on FMLA leave have the absolute right un- 
der the law to be promptly restored to their original or an 
equivalent position when the leave is concluded. If an 
employee is able to return to work sooner than anticipated, he or 
she need only provide the employer two working days’ notice of a 
desire to return to work. Then the employee must be reinstated. 

However, certain “instructional employees” of ‘local education 
agencies,” including public elementary and secondary schools under 
their jurisdiction and private elementary and secondary schools, 
can be forced to delay their return to the start of a new semester. 

There are separate rules for instructional employees who start 
leave more than five weeks before the end of an academic term, less 
than five weeks before the end of an academic term, and less than 
three weeks before the end of an academic term. “Academic 
term” means a school semester, which typically ends near the 
end of the calendar year and the end of spring each year. In no 
case can a school have more than two semesters a year for purposes 
of FMLA. A description of each rule follows. 
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RULE 1 



If an instructional employee begins a leave period more than five 
weeks before the end of a semester, and the leave will last at least 
three weeks, and the employee would return to work during the 
last three weeks of the semester, the employer may require the 
employee to continue taking leave until the end of the se- 
mester. This situation is illustrated below. 

Example 1: 

The spring term ends on Friday, June 16th. An employee 
begins leave on Monday, May 1st for his own serious illn ess. The 
employee plans to return to work on Monday, May 29th after four 
weeks on leave. The retum-to-work date falls within the three- 
week period before the end of the term. Therefore, the employer 
may require the employee to remain on leave until the end of the 
term. This would amount to an additional three weeks (15 working 
days) on leave. 
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RULE 2 



If an instructional employee starts a leave period for other than his 
or her own serious health condition within five weeks of the end of 
the school term, and the leave will last more than two weeks, and 
..the employee would return to work within two weeks before the end 
of the academic term, the employer may require the employee 
to continue taking leave until the end of the term. 



Example 2: 

The fall term ends on Friday, January 20th. An employee 
begins leave on Monday, December 19th to care for a newborn. The 
employee plans to return to work on Monday, January 9th. Be- 
cause the absence lasted longer than two weeks and the retum-to- 
work date falls during the last two weeks of the term, the employer 
may require the employee to continue on leave until the end of the 
term. This would amount to an additional two weeks (10 working 
days) of leave for the employee. 
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RULE 3 



If an employee commences leave for other than his or her own seri- 
ous health condition, within three weeks before the end of the 
school term, and the leave will last more than five working days, 
..the employer may require the employee to continue taking leave 
until the end of the term. 



Example 3: 

The spring term ends on Friday, June 16th. An employee 
begins leave on Monday, May 29th to care for a sick parent. The 
employee plans to return to work on Wednesday, June 7th. The 
absence has been longer than five days and the retum-to-work date 
falls during the last two weeks of the term. Because these two 
conditions apply, the employer may require the employee to remain 
on leave until the end of the term, which would mean an additional 
eight days on leave. 
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Summary of Special Rules 



Conditions 


Leave Begins... 


Duration of Leave is... 


Return to work date is... 


RULE 1 


...more than five weeks 
before the end of the 
term 


...at least three weeks 


...during the three-week 
period before the end of 
the term 


RULE 2 


...during the five weeks 
before the end of the 
term 


...more than two 
weeks 


...during the two- week 
period before the end of 
the term 


RULE 3 


...during the three 
weeks before the end of 
the term 


...more than five 
working days 


...during the two-week 
period before the end of 
the term 


If the three conditions in each rule apply, the employer may require the instruc- 
tional employee to remain on leave until the end of the academic term. How- 
ever, when an employee is required to take extra leave until the end of the aca- 
demic term or semester, that additional time will not be charged against the 
employee’s FMLA leave entitlement. Moreover, the employer shall be required 
to maintain the employee’s group health insurance during the extra leave time 
and restore the employee to the same or equivalent position at the start of the 
new academic term. 
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Application of Return-to- 
Work Rules for College and 
University Faculty 

T he above-cited rules do not apply to college or university 
faculty. Therefore, when a college or university faculty 
member returns from an FMLA leave, the employer must 
return him or her to an equivalent position at any time during 
the school term. Such employer may not place a faculty member 
returning from leave into a temporary nonteaching position until 
the start of the new school term. Instead, the college or university 
must reinstate the faculty member to an equivalent instructional 
position upon completion of the leave. The two-business-day re- 
quirement is all that is required by the faculty member wishing to 
return sooner than the scheduled leave. 





Special Intermittent Leave 
Rules for Instructional 
Employees 




Si 



pedal rules also ap- 
l ply to “instructional 
employees” who re- 
quest intermittent leave or 
leave on a reduced leave 
schedule to care for a fam- 
ily member or for their own 
foreseeable serious health 
condition that requires 
planned medical treat- 
ment. If the requested 
leave would be for more 
than 20 percent of the to- 
tal number of working days 
over the entire period of 
the leave, the employer 
may require the employee 
to choose either: 1) to take 
leave for the entire period 
of the planned treatment 
' or 2) transfer temporarily 

to an available alternative position for which the employee is 
qualified, has equivalent pay, benefits and working conditions and 
better serves the employer’s work needs. If an employee elects 
to take leave for the entire period of planned treatment in 
(1) above, the entire period of leave will count as FMLA 
leave. 



These rules apply only to a leave involving more than 20 percent 
of the working days during the period of the leave. For example, if 
an instructional employee who normally works five days a week 
needs to take two days of leave each week, for several weeks, the 
special rules apply. If the leave is 20 percent or less of the working 
days during the period of leave, the instructional employee cannot 
be transferred to an alternative position. 
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Notice Requirements 

If an “instructional employee” does not give 30 days’ notice of fore- 
seeable FMLA leave to be taken intermittently, the employer may 
require the employee to take leave of a particular duration or to 
transfer temporarily to an alternative position. The employer may 
also delay the taking of leave until the required notice is given. 



Reinstatement to an Equivalent 
Position 

The determination of how an “instructional employee” is to be re- 
stored to “an equivalent position” upon return from FMLA leave 
will be based on established school board policies and practices, 
private school policies and practices and collective bargaining 
agreements. Any established policy or contract that is used as the 
basis for restoration must be in writing, communicated to the em- 
ployee before taking FMLA leave, and provide equivalent pay, 
benefits, working conditions and other terms and conditions of em- 
ployment. For example, any employee may not be required 
to obtain additional licensure or certification in order to be 
restored to an equivalent position. Also, a returning employee 
cannot be reassigned to a position that requires a substantial in- 
crease in either travel time or distance. 
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Key Provisions for 
Educational Employees 

B ecause the FMLA 
rules for educa- 
tional employees 
are so specific, key pro- 
visions are summarized 
in this section. The fol- 
lowing provisions, which 
are covered in more detail 
in the preceding sections, 
are presented below for 
quick reference. As indi- 
cated elsewhere, these 
special rules do not apply 
to college or university 
faculty. These faculty are 
covered by the general 
provisions of the law. 

• Educational employ- 
ees must work in a 
school district that 
employs at least 50 employees to be eligible for FMLA leave. If 
a school district does not employ at least 50 employees, school 
personnel are not entitled to FMLA leave. 

• Classroom teachers, guidance counselors, school psychologists, 
school registered nurses (as opposed to school nurses who are 
not registered) and certified public accountants are presumed to 
meet the 1,250 hour per year work test to qualify for FMLA 
leave. Higher education faculty are also presumed to meet the 
1,250-hour threshold even though they are not specifically cited 
in the FMLA regulations. 

• Maintenance workers, bus drivers, cafeteria workers, secretarial 
support, day care workers, non-RN school nurses, and security 
personnel are not automatically presumed to meet the 1,250 
hours of work requirement. Their eligibility for FMLA leave 
will depend on how many hours they are compensated or enti- 
tled to be compensated under FMLA. For example, a food 
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service worker who works seven hours a day for 180 days during 
a 12-month period (1,260 hours) will be eligible for FMLA leave. 
However, a food service worker who works six and a half hours 
a day for 180 days (1,170 hours) will not be eligible. 

• - ■ • If a holiday occurs during a week of FMLA leave, the entire 
week is still counted against the employee's total leave entitle- 
ment. However, if FMLA leave occurs during a normally 
scheduled school break (i.e., spring break or summer vacation) 
when the employee would not have been required to report for 
duty for a week or more, it is not counted against the employee’s 
FMLA leave. 

• Where husband and wife work for the same school district, 
FMLA leave for 1) childbirth, 2) child adoption or foster care or 
3) care of a sick parent will be limited to a combined total of 12 
weeks for both spouses. Married couples working for the same 
employer will retain the right to take the full 12 weeks of FMLA 
leave for their own serious illness or to care for a sick parent or 
child. 

• If an “instructional employee” elects to take leave toward the 
end of a school term, the school district may require the em- 
ployee to stay on leave until the new semester begins. Such 
treatment is not applied to any other group of workers, includ- 
ing college and university faculty. When such an event takes 
place, the school district must continue to maintain health in- 
surance coverage during the extra period of leave and cannot 
count the extra leave as part of the 12 weeks of FMLA leave en- 
titlement. 

• If an “instructional employee” requests intermittent leave that is 
less than 20 percent of the work days during the period of leave, 
he or she is entitled to take the intermittent leave. Of course, 
the employee should discuss the leave with the employer and try 
to accommodate the employer’s work needs, if possible. For ex- 
ample, assume there is only one physics teacher in a high 
school, and the teacher needs time off work for six Fridays to 
take a sick parent for therapy. If the time off is during the time 
that physics is to be taught, the teacher should try to schedule 
the therapy sessions during noninstructional times. If he or she 
cannot change the therapy sessions, the school district must ac- 
commodate this request. 




41 



36 



If the requested intermittent leave would be for more than 20 
percent of the total number of working days over the entire pe- 
riod of the leave, the employer may require the employee to 
choose either: 1) to take leave for the entire period of the 
planned treatment or 2) transfer temporarily to an available al- 
ternative position for which the employee is qualified, has 
equivalent pay, benefits and working conditions and better 
serves the employer’s work needs. 

If an employee requests intermittent leave that is more than 20 
percent of the working days during the period of the leave and 
elects to take leave for the entire period of planned treatment, 
the entire period of leave will count as FMLA leave. 

The determination of how an “instructional employee” is to be 
restored to “an equivalent position” upon return from FMLA 
leave will be based on established school board policies and 
practices, private school policies and practices and collective 
bargaining agreements. An employer may not require a return- 
ing employee to obtain additional licensure or certification in 
order to be restored to an equivalent position. Also, a returning 
employee cannot be reassigned to a position that requires a sub- 
stantial increase in either travel time or distance. 

If an employee fails to return to work at the end of the leave, the 
employer may recover its share of the health care premiums 
paid during the leave. An employee must return to work for at 
least 30 days to be deemed “returned to work.” 



Coordination of FMLA 
and State Law 



F MLA provides a minimum benefit or floor for all covered 

workers. It does not override any state law or collective bar- 
gaining provision that provides greater family and medical 
leave rights than federal law. Therefore, employers in states where 
the leave law is greater than federal law must comply with both 
laws. 



The coordination of FMLA and state leave laws can be illustrated 
by the following examples. Assume a state provides 16 weeks of 
unpaid leave over a two-year period. Under this state law, an eli- 
gible employee would be entitled to take 16 weeks of unpaid leave 
in year one, as opposed to 12 weeks under FMLA. Because the 
employee used all of his or her 16 weeks of leave in the first, year, 
the employee would not be entitled to take leave in yeaur two. How- 
ever, since FMLA provides a minimum of 12 weeks of leave each 
year, the employee is entitled to take 12 weeks of FMLA leave in 
year two. Therefore, an employee in a state that provides for 16 
weeks of unpaid leave over a two-year period could receive up to 28 
weeks of family and medical leave through combining the provi- 
sions of state and federal law. However, the employer would only 
be required to provide health insurance coverage for the first 12 
weeks of leave each year. 

If a state law provides half pay for six weeks a year to an employee 
temporarily disabled because of pregnancy, the employee would be 
entitled to an extra six weeks of imp aid leave for a total of 12 weeks 
of leave within a 12-month period. If, however, state law calls for 
six weeks of paid leave for a reason not covered by FMLA (e.g., 
care of a parent-in-law, sick grandparent or spouse equivalent), the 
employee would still be entitled to 12 weeks of FMLA leave for any 
fa mil y or medical reason covered under the Act. 



Another example that will be of interest to “instructional employ- 
ees” occurs when state law prohibits mandatory leave beyond the 
actual period of leave for an FMLA-covered condition, like preg- 
nancy disability. Since state law provides greater rights than fed 
eral law, an “instructional employee” may not be required to stay 
on leave until the start of a new academic term. 
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Approximately 30 states and the District of Columbia have adopted 
some form of family and medical leave law. Many of these laws 
only apply to public employees. While none of the state laws are as 
broad as FMLA, individual provisions of some state laws are 
broader than the federal law. The major provisions of the state 
laws affecting private and public employers as of July 1993 are 
summarized in attachments V and VI. Since these laws are subject 
to change, please check with your own state department of labor on 
the current status of state family and medical leave law. 



Enforcement of the FMLA 

A n individual who believes that his or her employer has vio- 
L \ lated the FMLA should first contact the union representa- 
-4. JLtive to see if the dispute can be resolved informally. Barring 
such resolution, the employee has two choices. He or she can file, or 
have another person file on his or her behalf, a complaint with the 
local office of the Wage and Hour Division within the U.S. Depart- 
ment of Labor. Alternatively, the employee may file a private law- 
suit in United States District Court. 

Complaints filed with the Wage and Hour Division do not have to 
meet any specific form. However, such filings must be in writing 
and contain a full statement of the acts and/or omissions, with ref- 
erence to the pertinent dates that are believed to constitute the 
violation. Such a complaint should be filed with the Wage and 
Hour Division within a reasonable period from the time the em- 
ployee discovers the violation. A two-year statute of limi tation— 
running from the time the action that is alleged to be a violation of 
the FMLA occurred— will be applied to complaints filed both with 
the Wage and Hour Division and in District Court. This limitations 
period may be extended to three years in situations where the em- 
ployer has willfully violated the FMLA. 

Employees who prevail are entitled to compensatory damages for 
lost wages, benefits or other compensation lost or denied as a result 
of the violation. Further, unless the employer’s violation was in 
good faith, the court may double those damages. Under appro- 
priate circumstances, such as where an employee is improperly 
terminated for exercise of FMLA rights, equitable relief may be or- 
dered including reinstatement, promotion, payment of reasonable 
attorneys’ fees, expert witness fees and other appropriate costs. 
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Thoughts For Collective 
Bargaining 




A s mentioned ear- 
lier, the FMLA, 
much like our na- 
tion’s minimum wage 
laws, represents a floor of 
protections upon which 
locals may want to build. 
Collective bargaining 
provides the opportunity 
to potentially enhance a 
number of those protec- 
tions provided by FMLA. 
Set forth below are a 
number of subject areas 
where locals may want to 
use collective bargaining 
to enhance FMLA cover- 
age. 



• Incorporate the provisions of FMLA into the collective bargain- 
ing agreement so that enforcement will be available more 
speedily through the grievance and arbitration process. 

• Expand the scope of FMLA coverage to include part-timers and 
those full-timers who work fewer than 1,250 hours per year. 

• Make FMLA leave paid, rather than unpaid. 

• Extend the period of FMLA leave beyond the 12 weeks per year. 

• Continue all benefits during the period of FMLA leave. 

• If the health insurance plan requires premium sharing by the 
employee, have the employer make that payment during FMLA 
leave subject to repayment over a predetermined period upon 
the employee’s return to work. 



• Ensure that the substitution of paid leave for FMLA leave is left 
to the employee’s and not the employer’s discretion. 

• Expand the triggering events to permit FMLA coverage by in- 
cluding serious illnesses of grandparents, grandchildren or par- 
ents-in-law. 

• Guarantee that new parents may take intermittent leave, rather 
than the current arrangement, which leaves the decision with 
employer. 

• Limit or eliminate the right of the employer to transfer employ- 
ees on intermittent or reduced leave schedules to other jobs. 

• Remove the limitations that apply to educational employees who 
seek intermittent or reduced leave. 

• Remove the limitations that apply to educational employees who 
take leave near the end of the academic semester. 

. • Enhance the employees’ rights to be restored to their actual 

prior position and not just an equivalent position. 

• Create a leave bank which employees on FMLA leave could 
utilize. 
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Key Terms and Definitions 

A “local educational agency” is defined in the Elementary and 
Secondary Education Act of 1965 as “a public board of education or 
any other pubbc authority legally constituted within a state for ei- 
ther a dmini strative control or direction of public elementary or sec- 
ondary schools.” (S-117) 

“Instructional employees” are those whose principal function is 
to teach and instruct students in a class or individual setting. This 
definition includes teachers, athletic coaches, driving instructors 
and special education aides like signers for the hearing impaired. 
(S-117) 

“Academic term” means the school semester, which typically ends 
near the end of the calendar year and the end of the spring each 
school year. In no case can a school have more than two academic 
terms or semesters each year for purposes of FMLA. (S-118) 

“Child” is defined as a biological, adopted or foster son or daugh- 
ter, a stepson or daughter, a legal ward, or a child of a person 
standing in loco parentis. A “son or daughter” must be under age 
18, or 18 years or older and incapable of self support due to mental 
or physical disability. FMLA’s intention is to ensure that an em- 
ployee who actually has day-to-day responsibility for child care is 
entitled to leave, even if the employee does not have a biological or 
legal relationship with the child. Therefore, coverage under FMLA 
is not restricted to biological parents or legal guardians, but also 
includes grandparents or other relatives or adults who have day-to- 
day responsibility to care for and finan cially support a child. 

“Serious health condition” is defined as an illn ess, injury, im- 
pairment or physical and medical condition that involves: 1) any 
period of incapacity or treatment, in connection with or consequent 
to inpatient care in a hospital, hospice or residential medical facil- 
ity, 2) any absence from work, school or other regular daily activi- 
ties, of more than three calendar days, that also involves continu- 
ing treatment by a healthcare provider, or 3) contin uin g treatment 
by a health care provider for a chronic or long-term health condi- 
tion that is incurable or so serious that if not treated would likely 
result in a period of incapacity of more than three calendar days, or 
for prenatal care. 
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A “serious health condition” may also be a condition that is not or- 
dinarily incapacitating but for which treatments are being given 
because the conditions would otherwise result in a period of inca- 
pacity of more than three days (for example, kidney dialysis, radia- 
tion or chemotherapy for cancer treatment, or physical therapy for 
severe arthritis). The condition need not be chronic or long term to 
qualify as a serious health condition. 

Additionally, a “long-term chronic condition” does not have to 
be incurable to be covered. The final regulations clarify this point 
by saying that such a condition (i.e., Alzheimer's Disease or a se- 
vere stroke) need only involve a period of incapacity that is long- 
term or permanent for which treatment may not be effective. Un- 
less complications occur, the common cold, flu, earaches, upset 
stomach, minor ulcers, headaches (other than migraines), routine 
dental or orthodontia problems and periodontal disease are not cov- 
ered as serious health conditions. An employee is covered for ab- 
sence due to treatment of a substance abuse problem. However, 
absence because of use of the substance is not covered. 

For employees with “chronic conditions” that extend for a period 
of time and may cause periods of incapacity that do not last for 
more than three consecutive days, the rules have been relaxed. For 
example, an employee with asthma may be incapacitated for only 
one day with an attack. This one day would be covered under 
FMLA. 

"Incapacity" is defined as the inability to work, attend school or 
perform regular daily activities due to the serious health condition, 
treatment or recovery. 

Any “health care provider” recognized by the employer or ac- 
cepted by the employer's group health plan is considered a health 
care provider. 

The term “equivalent position” is one that is virtually identical 
to the position the employee held prior to the leave in terms of pay, 
benefits and working conditions including perquisites and status. 
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“Continuing treatment by a health care provider” includes 
one or more of the following: 

1. ) The employee or family member is treated two or more 
times by a health care provider. 

2. ) The employee or family member is treated by a health 
care provider on at least one occasion that results in a regimen of 
continuing treatment under the supervision of the health care pro- 
vider (e.g., medication or therapy). 

3. ) The employee or family member is treated two or more 
times by a provider of health care services (e.g., speech therapist) 
under orders of, or on referral of a health care provider. 

4. ) The employee or family member is under the continuing 
supervision by a health care provider due to a serious long-term or 
chronic condition or disability that is incurable. Examples include 
people with Alzheimer’s or people in the terminal stages of a dis- 
ease who are not actively receiving treatment. 

“Parent” is defined as the biological parent of an employee or an 
individual who stood in loco parentis to an employee. This defini- 
tion does not include parents-in-law. 

“Return to work” means that an employee has returned to their 
former or an equivalent position for at least 30 days after the end of 
an FMLA leave event. If an employee fails to return to work, the 
employer may recover his or her share of the health care premium 
for the period of the leave. 
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Questions and Answers on the 
Family and Medical Leave Act 

What is the Family and Medical Leave Act and to whom does 

it apply? 

• The Family and Medical Leave Act (FMLA) allows “eligible” 
employees to receive job-protected, unpaid leave for up to a total 
of 12 weeks within any 12-month period. 

• Reasons for FMLA leave include: to care for a newborn or 
placement of an adopted or foster child; to care for a child, 
spouse, or parent with a serious health condition; or because of 
the employee’s own serious health condition. 

• Health benefits are maintained throughout the duration of the 
leave. 

• An employee has the right to return to the same, or an equiva- 
lent position, upon returning from leave. 

• Whenever possible, the employer has the right to 30 days’ ad- 
vance notice of leave. 

How did the Act affect leave in progress on, or taken be- 
fore, the effective date of the Act? 

• Any leave that began before the Act went into effect does not 
count as FMLA leave. If an employee begins leave before, but 
the leave extends past the effective date of the Act, only the 
portion of the leave taken after the Act goes into effect will be 
counted as FMLA leave. 

In determining whether an employer is covered by FMLA, 
what does it mean to employ 50 or more employees for 
each working day during each of 20 or more calendar 
workweeks in the current or preceding calendar year? 

• Any employee whose name is on the payroll is considered em- 
ployed, whether or not they receive compensation for any given 
week. 

• Only employees who are employed within any state of the 
United States, the District of Columbia, or any territory or pos- 
session of the United States are counted in determining em- 
ployer coverage and employee eligibility for FMLA leave. 
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• Any employee on leave, unpaid or paid, is included in determin- 
ing eligibility as long as the employer has reason to expect that 
the employee will return to work. However, employees who 
have been laid off, even temporarily, are not counted. 

Which employees are “eligible” to take leave under FMLA? 

• An eligible employee: a) has been employed by a covered em- 
ployer for at least 12 months; b) has been employed at least 
1,250 hours during the 12 months immediately prior to the 
leave; and c) is employed at a worksite where the employer has 
50 or more employees within 75 miles of the worksite. 

Full-time teachers of elementary and secondary school systems, 
institutes of higher education, or other educational establish- 
ments meet the 1,250-hour test (under Fair Labor Standards 
Act exemptions) and are eligible for FMLA leave. 

• An employee’s 12-month, 1250-test for eligibility is counted back 
from the day leave begins. If an employee requests the leave 
but has not yet reached the 12-month requirement, the leave is 
valid as long as it begins after the employment requirement has 
been met. 

Under what circumstances are employers required to 

grant family or medical leave? 

• Employers must grant leave for any of the following situations: 
a) for the birth or care of a newborn or for the placement of an 
adopted or foster child; b) to care for a spouse, child or parent 
with a serious health condition; or c) for the employee’s own se- 
rious health condition. 

• FMLA leave applies equally to the sexes. Fathers have the 
same right to leave for care of a newborn as mothers do. 

• If an employee requires treatment for substance abuse, the 
leave is covered under FMLA. 

How much leave may an employee take? 

• An employee may take up to 12 workweeks of leave in any 
12-month period. The 12-month period may be determined by 
calendar year, fiscal year, or any reasonable dete rmin ation set 
by the employer. If a holiday falls during a week of leave, it is 
still counted as FMLA leave. However, if a teacher is on FMLA 
leave and the leave extends over a regular school break (i.e., 
Christmas break), the weeks of school vacation do not count 
against the FMLA leave. 
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If leave is taken for the birth of the child, or for place- 
ment of a child for adoption or foster care, when must the 
leave be concluded? 

• Unless the state law or the employer’s individual codes allow for 
more time, the leave must be concluded at the end of one year 
following the birth or placement of a child. 

How much leave may a husband and wife take if they are 
employed by the same employer? 

• The husband and wife are eligible for a combined total of 12 
weeks for the care of a newborn, placement of an adopted or fos- 
ter child, or care of a sick parent. However, the amount of indi- 
vidual leave a spouse takes for such an event is then subtracted 
from the total 12-week individual allotment to determine how 
much leave time is left. For example, if a couple uses 6 weeks 
each for care of a newborn, the leave entitlement to care for the 
newborn is gone. However, both employees still have a remain- 
ing 6 weeks of leave available to them for the care of a parent or 
for their own serious health condition. 

Does FMLA leave have to be taken all at once or can it be 
taken in parts? 

• Intermittent leave, or reduced schedule leave, may be taken un- 
der certain circumstances. 

• Employer permission must be granted for intermittent leave for 
the birth or placement of a child unless the birth results in a 
serious health condition for the mother or the newborn. 

• Intermittent leave is also available for a serious health condi- 
tion that requires the care of a health care practitioner. This 
would include chemotherapy treatments and recovery from such 
treatments. 

• There is no limitation to the size of the time increments that 
may be taken. 

May an employer transfer an employee to an “alternative 
position” in order to accommodate intermittent leave or a 
reduced leave schedule? 

• Yes, an employer may move an employee to an alternative job 
provided: the pay and benefits are equivalent to the employee’s 
regular job; the transfer is only for the length of the intermittent 
or reduced schedule leave; and the transfer is not made to create 
a hardship on the employee or to discourage the employee from 
taking leave. 
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How does one determine the amount of leave used where 
an employee takes leave intermittently or on a reduced 
leave schedule? 

• Only the amount of leave actually taken may be counted toward 
the FMLA leave limitations. If an employee works five days a 
week normally and takes a reduced leave schedule of four days 
per week, the one day of leave counts as 1/5 of a week of FMLA 
leave. 

• For employees who work part time or variable hours the amount 
of leave is determined proportionate to the amount of tim e the 
employee generally works. This is done by comparing the old 
schedule to the new, reduced leave schedule. 

Is FMLA leave paid or unpaid? 

• Generally, FMLA leave is unpaid. If an employee has paid 
leave (i.e., sick leave or vacation) available, he may request, or 
the employer may require, the use of paid leave as part of FMLA 
leave. 

• If an employee is on Worker’s Compensation for a condition that 
is considered a serious health condition under FMLA, the em- 
ployee or employer may choose to have the Worker’s Compensa- 
tion absence run concurrently with FMLA leave. Because 
Worker’s Compensation is not unpaid leave, the employee would 
not be entitled to substitute paid leave during this period. 

• Should the employee refuse a light-duty return to work and lose 
Worker’s Compensation benefits, the FMLA leave would still be 
in effect until the 12-week allotment is used. When the 
Worker’s Compensation benefits cease, the employer or em- 
ployee may then call for the substitution of paid leave for the 
duration of the leave. 

Under what circumstances may an employer designate 
leave, paid or unpaid, as FMLA leave and, as a result, count 
it against the employee’s total FMLA leave entitlement? 

• The employer, in all cases, must designate leave as FMLA leave 
and notify the employee of the designation. 

• An employee requesting FMLA leave must give notification and 
reasoning so the employer may determine if the leave is accept- 
able under FMLA rules. If the employee fails to provide the 
reason, the leave may be denied. 

• The employer may notify the employee either orally or in writ- 
ing regarding whether leave has been designated FMLA leave. 
Oral notification must be confirmed in writing. 
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• In most cases, the employer may not designate FMLA leave ret- 
roactively. However, there are exceptions. For example, an 
employee who is on a two-week paid vacation breaks his leg at 
the start of the second week. The employer may designate 
FMLA leave from the time the accident occurred through the ex- 
tension of the leave. In other words, the second week of vaca- 
tion would also count as FMLA leave. 

• In two situations the employer may designate leave as FMLA 
leave after the employee returns to work. They are 1) if the 
employer was unaware of the reason for the absence, or 2) the 
employer knew the reason but was unsure if the leave qualified 
as FMLA leave. 

Is an employee entitled to benefits while using FMLA 
leave? 

• Yes, an employer must maintain group health insurance cover- 
age for an employee on FMLA leave. If any changes are made in 
the health plan coverage that the employee on leave would oth- 
erwise be entitled to, they must be made available. 

• An employee may choose not to maintain coverage during FMLA 
leave. In this case, full coverage resumes upon the employee’s 
return to work. 

What are the consequences of an employee’s failure to 
make timely health plan premium payments? 

• An employer’s obligation to maintain group health coverage 
ceases when an employee is 30 days delinquent in a payment. 
The employer must notify the employee, in writing, at least 15 
days before the benefits will end to allow the employee time to 
make the payment. 

May an employer recover costs it incurred for maintaining 
“group health plan” or other non-health benefits coverage 
during FMLA leave? 

• Yes, an employer may recover costs if an employee fails to re- 
turn to work at the conclusion of FMLA leave unless: the em- 
ployee does not return because of the continuation or onset of a 
serious health condition of the employee or employee’s family 
member, or other circumstances beyond the employee’s control. 

• Other circumstances may include a parent choosing to stay 
home with a sick newborn, or an unexpected transfer for the 
employee’s spouse. 
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• An employee who has returned to work for at least 30 calendar 
days is considered returned to work under this section. Also, an 
employee who moves directly from leave to retirement is consid- 
ered as returned to work and the employer may not recover 
costs. 

What are the employee’s rights on returning to work from 
FMLA leave? 

• Upon returning from FMLA leave, the employee has the right to 
the same, or an equivalent, position as the employee had before 
the leave. 

What is an equivalent position? 

• An equivalent position is one that is essentially identical in 
terms of pay, benefits, status, etc. as the employee’s former po- 
sition. The work load and duties as well as other conditions of 
employment must also be virtually the same. 

• Equivalent pay amounts to the same as the employee was previ- 
ously getting but includes any unconditional pay raises that oc- 
curred during the employee’s leave. 

,, • Equivalent benefits include all benefits made available to the 

employee through the employer. At the conclusion of leave, all 
benefits will be fully resumed in the same manner and at the 
same level as before the leave. 

• Regarding pensions, an FMLA leave is not considered a break in 
service for purposes of vesting and eligibility to participate. 
However, any time on leave will not be seen as credited service 
for purposes of vesting and participation. 

• Any changes in benefit plans will be applied to employees on 
leave as if they had continued to work. 

“Equivalent terms and conditions of employment” means that an 
employee will return to a job with the same essential duties, re- 
sponsibilities, and status. Also, this includes a return to a job at 
the same worksite or one close by. 

How are employees protected who request leave or other- 
wise assert FMLA rights? 

• Employers are prohibited from denying rights or interfering 
with an employee who attempts to exercise any rights under the 
Act. These prohibitions include denying leave for other than a 
valid reason under FMLA, cutting hours to exclude an employee 
from being eligible, or transferring employees from one worksite 
to another to keep the employee count below 50 employees. 
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• Employees may not waive their FMLA rights even as a trade-off 
in collective bargaining. 

What posting requirements does the Act place on employ- 
ers? 

• Every employer covered by FMLA must post the provisions in a 
prominent place in the worksite. This includes those employers 
without “eligible” employees. Also, the employer must post a 
notice of how the employee can request leave and file complaints 
under the FMLA. 

What other notices to employees are required of employers 
under FMLA? 

• FMLA-covered employers with eligible employees must provide 
written guidelines pertaining to FMLA leave. If the employer 
already has a handbook or something similar available to the 
employees regarding employee benefits, they need only add a 
section regarding the FMLA leave rules. 

• If the employer does not have a guideline or book of benefits, the 
employer must make FMLA rules available to the employees. 
Employers may use copies of the FMLA fact sheet for this pur- 
pose. 

• The employer must also provide the employee with a list of writ- 
ten expectations and obligations and the consequences of failing 
to meet these obligations. 

What are the requirements for an employee to furnish no- 
tice to an employer where the need for FMLA leave is not 
foreseeable? 

• When an unforeseeable leave happens, the employee should no- 
tify the employer as soon as possible after realizing the need for 
leave. This is best done within one or two days of learning of 
the need for leave. 

• Employees, in requesting leave for a condition covered under 
FMLA leave, need not specifically ask for FMLA leave; it is 
implied that the employer will designate it as such and notify 
the employee. 

What recourse do employers have if employees fail to pro- 
vide the required notice? 

• An employer may delay FMLA leave if an employee fails to give 
30 days’ notice without a reasonable excuse for the delay. 

• The leave may be delayed up to 30 days after the notice of the 
leave was given. In order for the employee’s leave to be delayed 
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due to lack of notice it must be clear that the employee was 
aware of the notice requirements. This can be determined by 
assessing whether the employer has followed posting require- 
ments. Also, it must be reasonably determined that the em- 
ployee knew of the need for leave and the foreseeable date of the 
leave at least 30 days in advance of the leave. 

• An employer may waive the notification requirement under 
FMLA. 

When must an employee provide medical certification to 
support FMLA leave? 

• An employer may require an employee to provide medical certi- 
fication for a serious health condition of the employee or the 
employee’s family member. The medical certification should be 
given at the time the leave is requested or within two business 
days of the request whenever possible. 

• If an unforeseeable leave occurs, medical certification should be 
provided to the employer within two days after the leave begins 

How much information may be required in medical certifi- 
cations of a serious health condition? 

• The DOL’s Form WH-380 or a s imil ar form may be used to ob- 
tain medical certification from health care providers. Only in- 
formation regarding the serious health condition for which the 
current need for leave exists may be requested on the form by 
the employer. 

Under what circumstances may an employer request sub- 
sequent recertifications of medical conditions? 

• For permanent or chronic long-term conditions or for pregnancy, 
an employer may request recertification of medical conditions no 
more often than every 30 days. This holds true unless the ini- 
tial certification has changed drastically or unless the employer 
has reason to doubt the employee’s reason of absence. 

What notice may an employer require regarding an em- 
ployee’s intent to return to work? 

• While an employee is on FMLA leave the employer may require 
the employee to periodically report on the status of the leave. 

• If an employee is on leave and needs less time than anticipated, 
the employee is not required to take more leave than necessary. 
In this case the employee is expected to give reasonable notice 
(2 business days) of intent to return to work. 
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• If the employee ever expresses an unequivocal desire to not re- 
turn to work, the employer’s obligations under FMLA are ended. 

What happens if the employee fails to satisfy the medical 
certification and/or recertification requirements? 

• Given certain circumstances, the leave maybe delayed or even 
denied if the employee fails to meet the employer’s medical cer- 
tification requirements. 

• If an employee fails within the employer’s reasonable time limi ts 
to produce the medical certification, the leave may be delayed 
until such time as certification is produced. 

• If the certification is never produced, the employee is not con- 
sidered to be on FMLA leave. 

Under what circumstances may a covered employer refuse 
to provide FMLA leave or reinstatement to eligible em- 
ployees? 

• An employer may delay the FMLA leave for an employee if the 
employee: 1) fails to provide timely notice (where feasible); or 
2) fails to provide medical certification to support the need for 
leave. 

• An employer may delay restoration to the employee if the em- 
ployee does not provide a fitness-for-duty report upon the em- 
ployer’s request. 

• If an employee unequivocally informs the employer that he has 
no intention of returning to work, the employer is free of any 
obligation to the employee under FMLA. This includes job res- 
toration and maintenance of health and other benefits. 

• Under all circumstances where an employee has committed 
fraud in obtaining FMLA leave, the employer is exempted from 
all obligations to the employee under FMLA rules. 

What can employees do who believe that their rights under 
FMLA have been violated? 

• An employee may either file a private lawsuit against the em- 
ployer, or file a complaint with the Secretary of Labor. 

• If an employee files a private lawsuit it must be done wit hin two 
years of the last alleged violation. 

• When a violation is proven, the employee may be compensated 
with benefits and wages. 
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What if an employer provides more generous benefits 
than required by FMLA? 

• The employer’s benefits, if they are more generous, supersede 
the FMLA benefits. However, if an employer has lesser benefits, 
the FMLA rules take effect. 

-• An employer may amend leave benefits as long as they still 
comply with FMLA. 

• Nothing in the Act is intended to discourage an employer from 
providing more generous benefits than are provided under 
FMLA. 
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Attachment I 



Application for Family or Medical Leave 



Name: 

Current Address: 

Start Date of Anticipated Leave: - 
Expected Date of Return to Work: 
Reason for Leave (Explain): 



Signature: 



Date:. 
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Attachment II 



Employer Response to Employee U.S. Department of Labor 

Request for Family or Medical Leave Employment Standards Administration 

(Optional use form — see 29 CFR §825.30l(c)) Wage and Hour Division 

(Family and Medical Leave Act of 1993) 

(Date) 

TO: 

( Employee’s name) 

FROM: 

( Name of appropriate employer representative ) 

SUBJECT: Request for Family/Medical Leave 

0n you notified us of your needs to take family/medical leave due to- 

(date) 

□ the birth of your child, or the placement of a child with you for adoption or foster care; or 

□ a serious health condition that makes you unable to perform the essential functions of your job; or 

□ a serious health condition affecting your □ spouse, □ child, □ parent, for which you are needed to 
provide care. 

You notified us that you need this leave beginning on and that you expect leave to continue until 

on or about . (date) 

(date) 

Except as explained below, you have a right under the FMLA for up to 12 weeks of unpaid leave in a 12- 
month period for the reasons listed above. Also, your health benefits must be maintained during any period 
of unpaid leave under the same conditions as if you continued to work, and you must be reinstated to the 
same or an equivalent job with the same pay, benefits, and terms and conditions of employment on your 
return from leave. If you do not return to work following FMLA leave for a reason other than (1) the 
continuation, recurrence, or onset of a serious health condition which would entitle you to FMLA leave; or 
(2) other circumstances beyond your control, you may be required to reimburse us for our share of health 
insurance premiums paid on your behalf during your FMLA leave. 

This is to inform you that: ( check appropriate boxes, explain where indicated) 

1. You are Q eligible □ not eligible for leave under the FMLA. 

2. The requested leave □ will □ will not be counted against your annual FMLA leave entitlement. 

3. You □ will □ will not be required to furnish medical certification of a serious health condition. If 

required, you must furnish certification by (insert date) (must be at least 15 days after you 

are notified of this requirement) or we may delay the commencement of your leave until the certifi- 
cation is submitted. 



Form WH 381 
December 1994 
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Attachment II (cont’d) 



You may elect to substitute accrued paid leave for unpaid FMLA leave. We □ will □ will not 
require that you substitute accrued paid leave for unpaid FMLA leave. If paid leave will be used the 
following conditions will apply: ( Explain ) 



5(a) If you normally pay a portion of the premiums for your health insurance, these payments will con- 
tinue during the period of FMLA leave. Arrangements for payment have been discussed with you and 
it is agreed that you will make premium payments as follows. {Set forth dates, e.g., the 10th of each 
month, or pay periods, etc. that specifically cover the agreement with the employee.) 



(b) You have a minimum 30-day {or. indicate longer period, if applicable) grace period in which to 
make premium payments. If payment is not made timely, your group health insurance may be can- 
celled, provided we notify you in writing at least 15 days before the date that your health coverage 
will lapse, or, at our option, we may pay your share of the premiums during FMLA leave, and 
recover these payments from you upon your return to work. We □ will □ will not pay your share of 
health insurance premiums while you are on leave. 

(c) We 0 will □ will not do the same with other benefits (e.g., life insurance, disability insurance, etc.) 
while you are on FMLA leave. If we do pay your premiums for other benefits, when you return from 
leave you □ will □ will not be expected to reimburse us for the payments made on your behalf. 

6 You □ will □ will not be required to present a fitness-for-duty certificate prior to being restored to 
employment. If such certification is required but not received, your return to work may be delayed 
until the certification is provided. 

7(a) You □ are □ are not a “key employee” as described in §825.218 of the FMLA regulations. If you 
are a "key employee,” restoration to employment may be denied following FMLA leave on the 
grounds that such restoration will cause substantial and grievous economic injury to us. 

(b) We □ have □ have not have not determined that restoring you to employment at the conclusion of 
FMLA leave will cause substantial and grievous economic harm to us {Explain (a) and/or (b) below. 
See §825.219 of the FMLA regulations.) 



While on leave, you □ will □ will not be required to furnish us with periodic reports every 

(indicate interval of periodic reports , as appropriate for the particular leave situation) of your status 
and intent to return to work (see §825.309 of the FMLA regulations). If the circumstances of your 
leave change and you are able to return to work earlier than the date indicated on the reverse side of 
this form, you □ will □ will not be required to notify us at least two work days prior to the date 
you intend to report for work. 

You □ will □ will not be required to furnish recertification relating to a serious health condition. 
(Explain below ; if necessary, including the interval between certifications as prescribed in §825.308 
of the FMLA regulations.) 
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Attachment III 



Certification of Health 
Care Provider 

(Family and Medical Leave Act of 1993) 



U.S. Department of Labor 

Employment Standards Administration 
Wage and Hour Ocvition 



1. Employee's Name 



2 . 



Patient's Name (If different from employee) 



The attached sheet describes what is meant by a “serious health condition* under the Family and Medical 
Leave Act Does the patient's condition 1 qualify under any of the categories described? If so, please check 
the applicable category. 




(1) _ (2) ... (3) _ (4) (5) (6) or None of the above 



Describe the medical facts which support your certification, including a brief statement as to how the 
medical facts meet the criteria of one of these categories: 



5 ; a * State the approximate date the condition commenced, and the probable duration of the condition (and 
also the probable duration of the patient's present Incapacity 2 if different): 



b. win It be necessary for the employee to take work only intermittently or to work on a less than full 
schedule as s result of the condition (including for treatment described in Item 6 below)?. 



if yes. give the probable duration: 

c. If the condition is a chronic condition {condition 
incapacitated* and the likely duration and frequency 



* 4 ) or pregnancy, state whether the patient is presently 
of episodes of Incapacity* : 



6 - a - 11 additional treatments will be required lor the condition provide 
of such treatments: 



an estimate of the probable number 



'ZSEZ22 WO,k W ° thW daBy bac,us# 01 on an intermittent or 

basts, also provide an ostimato of the probable number of and fattwai fanfumnn , r . , 

or estimated dates of treatment If known, and period requir ^rec^t^ iM8h U6a,m#nu ' 



b. If any of these treatments will be provided by another provider of healtf 
therapist), please state the nature of the treatments: 



services (e.g„ physical 



’ E&SET rt0m * ,0n W rn onty « m, «***, tor i( 

* *or PurpoMs of FMLA. it oofuwd to n»w robility to work, mand ar 

d«.ly activ.twt due to m, t,riou« tw.tm condrtwn. wnw. tnj.tor. * 
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Attachment III (cont’d) 



c.. If • regimen of continuing treatment by the patient is required under your supervision, provide 
description of such regimen (e.g.. prescription drugs, physical therapy requiring special equipment): 



a general 



7,a. if medical leave is required for the employee’s absence from work because of the employee's own 
condition (including absences due to pregnancy or a chronic condition), is the employee una ble to Derfom 
work of any kind? 



b. If able to perform some work, is the employee unable to perform any one or more of the »«Ti rntfal 
functions of the employee’s Job (the employee or the employer should supply you with information about the 
essential job functions)? If yes. please list the essential functions the employee is unable to perform: 



c. If neither a. nor b. applies, is It necessary for the employee to be absent from work for treatment? 



8La. If leave is required to care for a family member of the employee with a serious health condition, does 
the patient require assistance for basic medical or personal nee ds or safety, or for transportation?. 



JmVSSSSSgST pre#enca t0 provU,e WehotoQte** comfort be beneficial to the patient or 
dwatlonof'thiwieed' 1 "*** C * f * ^ ‘ nt * rm,tt * nt,y or on a part-time basis, please indicate the probable 



(Signature of Health Care Provider) (Type of Practice) 



(Address) 



(Telephone number) 



To be completed by the employee needing family leave to care for a family member 

State the care you will provide and an estimate of the period during which care will be oravtded irviuHinn • 

schedule: * ^ “ ‘° * « « '« *« » ^ # 



(Employee Signature) 



(Date) 
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Attachment III (cont’d) 



A "Serious Health Condition* means an illness, injury impairment or physical or mental condition 
that involves one of the following: 



1. Hospital Care 



inpatient care (/.e., a n overnight stay) in a hospital, hospice, or residential medical care facility, including any 
period of incapacity 2 or subsequent treatment in connection with or consequent to such inpatient care. 



2. Absence Plus Treatment 



(a) A period of incapacity 2 of more than three consecutive calendar days (including any subsequent 
treatment or period of incapacity 2 relating to the same condition), that also involves: 



(1) Treatment two or more times by a health care provider, by a nurse or physician's 
assistant under direct supervision of a health care provider, or by a provider of health care services 
(a.p., physical therapist) under orders of, or on referral by, a health care provider; or 

(2) Treatment by a health care provider on at least one occasion which results in a regimen 
of continuing treatment 4 under the supervision of the health care provider. 



3. Pregnancy 

Any period of incapacity due to pregnancy, or for prenatal care. 

4. Chronic Conditions Requiring Treatments 



A chronic condition which: 



(1) Requires periodic visits for treatment by a health care provider, or by a nurse or physician's 
assistant under direct supervision of a health care provider; 



(2) Continues over an extended period of time (including recurring episodes of a single underlying 
condition); and * w 



(3) May causa oplsodtc rather than a continuing period of incapacity * 
epilepsy, etc.). 



(e.g., asthma* diabetes. 



5 Permanent /Longterm Conditions Requiring Supervision 

a period of incapacity 2 which is permanent or long-term due to a condition for which treatment may not be 

member must be under the continuing supervision of. but need not be receiving 
a disease ** ** provld * r ' Eum P*» '^kide Alzheimer's, a severe stroke, or the terminal stages of 



T . IL Irr m includ#s ® xanl ' n * , ' on * 10 de » nTBn * • *wou* health condition exists and evaluations of me condition. 
Treatment does not include routine physical examinations. eye examinations, or dental examinations. 

*;° 0 ' men 01 con,,nu, "9 treatment includes, for example. . course of presertpnon med.cation (e.g.. an antibiotic) or 

2 ri? 9 ^ Ml #9UiPmem *° condition, a regimen of wat£m d£s nS 

9 ° over-the counter medications such as aspirm. antihistamines, or salves: or bedrest drinking 
fluids, exerc.se. and other similar activities that can be mmated without a visit to a health care prorider. 8 



65 so BEST COPY AVAILABLE 



Attachment III (cont’d) 



6. Multiple Treatments (Non-Chronic Conditions) 



An * P®^ of to recelve mu aple treatments (including any period of recovery therefrom) by a health 

care provider or by a provider of health care services under orders of. or on referral by. a health care 
provider, either for restorative surgery after an accident or other injury, or for a condition that would llkehr 
result In a period of incapacity* of mote than three co nsecu tive calendar days In the absence of medical 

k'^^iS^MdlllSr*’ * UCh ** C * nC#r (Chem ° ther * Py ’ radial,on ' ** vw ® arthritis (physical therapy), and 
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Attachment IV 



Notice of Intention to Return From Leave 



Name: 



Supervisor: 



Date Leave Commenced: 



Date of Planned Return: 



Employee’s Signature 



Date 
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Reprinted with permission from Thompson Publishing Group, Inc., Family and Medical Leave Handbook (12/97). 
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